
[image: image1.jpg]ACA | Arms Control Association




Dear Representative:

The NSG and Sensitive Nuclear Fuel Cycle Technologies 

in the Aftermath of the U.S.-Indian Nuclear Cooperation Deal

Remarks for M.I.T. Workshop on Internationalizing Uranium Enrichment Facilities

Oct. 21, 2008, Cambridge, Mass.

By Daryl G. Kimball, Executive Director

For nearly three decades, the Nuclear Suppliers Group has effectively helped to reinforce the nuclear Nonproliferation Treaty (NPT) by helping to restrict nuclear trade to states in good standing with the NPT. The NSG has encouraged a policy of general restraint with respect to the most sensitive fuel cycle technologies. In recent years as the number of participating governments has grown, and until this year’s decision to exempt India from its guidelines the NSG had become an increasingly important nonproliferation instrument.

New enthusiasm for nuclear energy, increasing interest in enrichment and fuel disposition services, the risks posed by the black market in nuclear technology and equipment, and the recent exemption of India from NSG guidelines warrant new efforts to update and strengthen NSG guidelines, particularly as they relate to enrichment and reprocessing transfers.

If multinational and/or international fuel cycle centers are developed as an alternative to indigenous enrichment and reprocessing programs and plants, NSG guidelines should be calibrated in such a way as to promote multilateral or international options.

The following is a summary of the current discussion within the NSG regarding tougher guidelines on enrichment and reprocessing transfers and some preliminary recommendations for the near term.

The NSG Waiver for India and Its Aftermath
In an unprecedented move that will undermine the value of the Nuclear Suppliers Group (NSG) and the already beleaguered nuclear Nonproliferation Treaty (NPT), the NSG reluctantly agreed Sept. 6 to exempt NPT holdout India from its guidelines that require comprehensive international safeguards as a condition of nuclear trade.

The decision is a nonproliferation disaster of historic proportions that will produce harm for decades to come. It severely erodes the credibility of global efforts to ensure that access to nuclear trade and technology is available only to those states that meet global nuclear nonproliferation and disarmament standards. India, does not. 

The decision by the 45 members of the NSG to exempt India from the comprehensive safeguards condition of supply contradicts one of the key decisions made by the 180-plus NPT states parties at their 1995 Review and Extension Conference. The NSG waiver for India almost certainly will provoke some non-nuclear weapon NPT states parties to resist taking on any additional nonproliferation obligations, including measures that might seek to limit their perceived Article IV rights.

Furthermore, foreign supplies of nuclear fuel to India's civil nuclear sector will clearly reduce or eliminate India's need to sacrifice electricity production to produce weapons-grade plutonium. This will enable India to increase the rate of fissile material production for bombs and worsen nuclear arms competition in Asia. This also constitutes a violation of the spirit, if not the letter, of Article I of the NPT, which commits the five original nuclear weapon states not to assist “in any way” the nuclear weapon program of another state.

Most importantly for the purpose of this discussion, the Bush administration—along with allies such as France, the United Kingdom, Brazil, and South Africa—compounded the damage to the nonproliferation regime by rebuffing efforts by a group of responsible NSG states to incorporate into the NSG statement on India provisions in U.S. law that severely restrict transfers of sensitive nuclear fuel-cycle technologies to India and mandate a cutoff of nuclear trade if India resumes nuclear testing. 

Restrictions on enrichment and reprocessing-related trade with India is only common sense given that IAEA safeguards cannot prevent replication for use in India’s nuclear weapons program.

Despite U.S. government statements and authoritative written responses to Congress that the fuel supply assurances referenced in the U.S.-Indian agreement for nuclear cooperation are not intended to insulate India against the effects of nuclear testing, the Indian government insists that the United States is politically obligated to maintain such trade even if India tests. How the United States and other nuclear fuel suppliers would respond if India resumes nuclear testing is not clear.

There are other problems with the proposal, but essentially, the NSG decision on India will have several adverse impacts including:

1. Supplier states will be more likely to ignore NSG guidelines: The NSG waiver for India has already prompted China to commit to help NPT-hold out Pakistan build two new reactors at Chasma, which would be a violation by Beijing of current NSG guidelines. 

2. Potential enrichment and reprocessing states will be less willing to forego their options. The response of several states to the initiative for nuclear cooperation for India has been, essentially, we have better nonproliferation credentials than India and therefore they should not be subject to more restrictive terms of trade regarding the transfer of enrichment or reprocessing than India. Canada, Brazil, South Africa, Iran, and even Israel have  complained in various ways about the double-standard.

3. The purpose of fuel supply assurances has been muddied and the response to Indian nuclear testing is not certain. U.S. 123 agreement, as interpreted by United States is not intended to provide assurances against anything but market disruptions, yet India insists otherwise. Whether Russia would join the United States, France, and others in terminating nuclear cooperation if India resumes testing is not clear. The ambiguous relationship between India’s nonproliferation commitments and the continuation of nuclear trade could also make it far more difficult to create an objective set of nonproliferation criteria for nuclear supply, including access to sensitive fuel cycle technologies.

Plugging the Holes in NSG Policy

The NSG decision on India puts us on a slippery slope, but we have not yet begun to slide down the slope. It is important to consider and pursue some basic improvements in NSG policy regarding enrichment and reprocessing transfers in order to reduce future proliferation risks and plug the enrichment and reprocessing hole in the NSG policy on India.

In practice, it is unlikely that suppliers will transfer enrichment or reprocessing technology to India anytime soon. The NSG waiver for India maintains that NSG states must continue to "exercise restraint" with respect to transfers of sensitive dual-use technologies and enrichment and reprocessing technologies to India or any other state. And, according to the Bush administration, no NSG participating government—including France and Russia—intends to transfer enrichment or reprocessing technology to India. Yet, India continues to demand "full" access to the nuclear fuel and technology market, and supplier states intentions could change, especially if they smell a profit. Just this week, India’s Foreign Secretary claimed that India will pursue the construction of a new facility that could reprocess spent fuel from its new foreign suppliers.

Before agreeing to consider the U.S.-Indian nuclear cooperation agreement last month, the House and Senate should have demanded that the United States win support for tougher NSG guidelines on enrichment and reprocessing transfers. Under heavy political pressure to rush the flawed deal through, they failed to do so.

In exchange for quick House approval of the India agreement, however, Secretary of

State Condoleezza Rice acknowledged the NSG loophole in a personal commitment to Howard Berman (D-Calif.), chair of the House Committee on Foreign Affairs.  Rice promised that the United States will make its "highest priority" to achieve a decision at the next NSG meeting to prohibit the export of enrichment and reprocessing equipment and technology to states that are not party to the NPT.

Tougher NSG standards on sensitive fuel cycle technologies are long overdue. NSG discussions on the matter predate the proposal for opening nuclear trade with India and are ripe for a decision. 

The 2004 Bush administration proposal for a complete ban on sensitive fuel-cycle technology transfers to states without such capabilities was a crude if well-intentioned response to the A.Q. Khan and Iran secret enrichment program revelations. 

The approach, coming on the heels of the Bush administration’s rejection of key commitments related to nuclear disarmament made in the context of the NPT, reinforced many NSG states’ objections. Some states, including France, suggested a criteria-based approach, but the United States said “no” and blocked agreement.

Just ahead of the May 2008 NSG meeting, the United States adjusted its position and threw its support behind a modified version of the French-inspired criteria-based proposal. The May 2008 NSG meeting discussed a proposal that would have led to amendments to NSG guidelines restricting enrichment and reprocessing technologies to states that:

· have not signed the NPT or do not have comprehensive IAEA safeguards;

· have not negotiated and implemented an additional protocol to their International Atomic Energy Agency safeguards agreement;

· are not in compliance with their NPT or safeguards obligations; or

· are located in regions in which such transfers might promote proliferation or undermine security.

Washington also sought that if enrichment or reprocessing transfers do occur, they should be executed only via "black box" technologies, wherein only the supplier can access and own the technology. Canada has opposed this provision, thereby blocking consensus on the package.

On the matter of the so-called “black box” criteria, there is some risk that such a policy could in the long-run be used to justify transfers of enrichment equipment and facilities to states not possessing such technology or that meet some but not all of the objective and subjective criteria of the May 2008 NSG proposal. Furthermore, given that there is currently no standard or common set of definitions regarding what technical and regulatory barriers are necessary in order to achieve “black box,” the adoption of this criteria could create a false sense of security.  

Nevertheless, the United States and other key supplier states should now follow through and rally NSG support for tougher NSG guidelines along the lines of the May 2008 criteria-based proposa in order to help mitigate some of the damage caused by the waiver for India and to reduce the risks posed by possible enrichment and reprocessing exports in the future. 

The NSG will convene for its next Consultative Group meeting in November. By NSG standards, consensus is within reach. Since May 2008, U.S. and Canadian officials has been trying to work out a resolution to their differences and a new draft proposal is apparently in the works.

However, other substantial hurdles must be overcome. Brazil, Argentina, and possibly others must be prevailed upon to drop their opposition to the additional protocol criterion or else a work-around must be pursued to address their concerns. (See attached chart for further detail.) It is likely that the NSG discussion on new guidelines on enrichment and reprocessing guidelines will continue into 2009.

Additional Options

Another key goal of NSG policy could be to further promote multinational or international enrichment options as an alternative to transfers to national facilities in states that do not already possess capabilities. The existing NSG guidelines (para 6) call on “suppliers to encourage recipients to accept, as an alternative to national plants, supplier involvement and/or appropriate multinational participation and also promote international activities concerned with multinational regional fuel cycle centers.”
Taking into account the many technical, political, economic, and safeguards hurdles in the way of a new multinational or international approach to the front-end or the back-end of the fuel cycle, how else might the NSG do to improve upon its vague and voluntary policy?

Borrowing from the law governing U.S.  nuclear trade with India, a new criteria/limitation that could be incorporated in an amended set of paragraph 6 and 7 NSG guidelines could be to call upon supplier states:

· to refrain from new enrichment facility startups except in cases where the recipient facility is safeguarded by the IAEA and is part of a multinational or international fuel cycle center. 

The shift here is to move away from the current NSG policy of meekly encouraging multilateral involvement in enrichment projects as an alternative to national ownership to limiting NSG support for enrichment-related projects only to those that are multinational or international. 

Depending on perceptions of how the international fuel supply and fuel services industry is organized at the time of the decision, this NSG policy could be perceived as discriminatory, just as the 2004 Bush proposal to bar further NSG enrichment and reprocessing transfers. If so, such a policy might have a limited impact on dissuading states from pursuing indigenous fuel cycle projects.

Conclusion

A key part of any international strategy to prevent the spread of sensitive fuel cycle technologies and the risk of additional “virtual” nuclear weapon states is an effective nuclear export control regime involving all major supplier states. While denial strategies have their limitations and can produce pushback, they will continue to be an essential element in the years ahead. 

Nuclear Suppliers Group on “Special Controls on Sensitive Exports” and 

“on Export of Enrichment Facilities, Equipment, and Technology”

(Note: bolded text represents disputed language in May 2008 proposal.)

	Current NSG Policy

(Paras 6 & 7 of INFCIRC/254/Rev.8)

· “suppliers should exercise restraint in the transfer of sensitive facilities, technology, and material usable for nuclear weapons …” 

· “suppliers should encourage recipients to accept, as an alt. to national plants, supplier involvement and/or appropriate multinational participation…”

· “Suppliers should also promote intl. activities concerned w/multinational regional fuel cycle centers.”

· “For a transfer of an enrichment facility, the recipient nation should agree” that it will not be “designed or operated for the production of greater than 20% enriched uranium….” 
	Criteria-Based Approach

(Proposed May 2008) 

Suppliers should exercise a policy of restraint …. In the context of this policy, suppliers should not authorize” transfers if the recipient does not meet, at least, all of the following criteria: “

· Is party to the NPT and has CSA; 

· Signed & is implementing AP;

· Not in breach of safeguards;

· Is adhering to the NSG guidelines and is implementing effective export controls as per UNSC 1540;

· Has concluded agreement on assurances regarding non-explosive use, effective safeguards in perpetuity, and retransfer; and is meeting phys. protection & safety standards;

“Suppliers should [also] consider other factors ….”

· General conditions of stability and security;

· Whether transfer would have a negative impact on stability and security of the recipient;

· Whether there is a coherent rationale for E&R tech.;

· Whether the transfer might provoke other countries in the region to do seek sensitive technologies.

Suppliers should design/construct enrichment facility in a way as to preclude enrichment > 20% … and;

Suppliers should provide … only complete turnkey systems & facilities;

Suppliers should seek agrmt. that recipient accepts transfer under conditions that don’t permit/ enable replication (i.e. black box).


	Alternative Approach

Sub-Head (if needed)

Existing policy of “restraint,” plus:

· Key elements of May 2008 criteria, including; NPT signatory, CSA, AP, not in breach of safeguards, adhering to NSG guidelines and export controls;

· Supplier states shall not transfer sensitive facilities or technology, particularly those relating to uranium enrichment, spent fuel reprocessing, or heavy water production unless the transfer directly involves an IAEA-safeguarded multilateral or international fuel cycle center;

· Recipient state has signed and ratified the CTBT or else made a legally-binding commitment not to test nuclear explosive devices;

· Has negotiated and is implementing a safeguards agreement with the IAEA that maintains safeguards on any enrichment or reprocessing facilities indefinitely and safeguards byproduct material (including tritium) against possible use in weapons;

· Has declared a halt to fissile material production for weapons purposes.


Summary of NSG Participating Government Views on E & R Guidelines 

	
	Broad NSG Support 
	Limited NSG Opposition
	Limited NSG Support 

	Current Policy of Restraint 
	X
	
	

	NPT Membership/CSA 


	X
	
	

	Additional Protocol 
	
	…from Argentina, Brazil, and possibly others
	

	Not in Sensitive Region
	X
	
	

	Black Box 
	
	…from Canada, others
	… from the United States, others

	
	
	
	

	Mult. Fuel Cycle Ctr. Only
	?
	?
	?
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