June 20, 2006
Dear Member of Congress:

The Senate Foreign Relations Committee on Juneaflyfireceived an answer from the
State Department to the Committee's question: Bleeproposed US-India nuclear deal
violate the Nuclear Nonproliferation Treaty (NPT)Pe question arises because the
Article | of the NPT prohibits members "in any wiayassist, encourage, or induce any
nonnuclear weapon State to manufacture or otheraggeire nuclear weapons or other
nuclear explosive devices." The NPT defines a maciear weapons state to be any
country that did not explode a nuclear device @efi#67. This clearly includes India, a
state even the Administration has refused to reicegas a weapons state under the NPT.

How would U.S. nuclear aid violate the NPT? Fgnenuclear fuel supplies would free
up India's limited domestic nuclear fuel making aafy to produce highly enriched

uranium and plutonium for weapons. By the Indg@vernment's own admission, its
military and civil nuclear programs are "inextritginked, so if we assist one we assist
the other. Since the proposed deal also accepiedfianacy of India's nuclear weapons
program, it would effectively encourage India totoue in that direction.

The State Department response predictably claisustitie proposed nuclear cooperation
arrangement with India would not constitute an N#W®lation. But to reach this
conclusion the department construes the meaninigeoNPT so narrowly as to render it
meaningless. The State Department also ignoresetidgy that partial safeguards in a
state with a secret nuclear weapons program are synbol than substance. India may
not have to comply with the NPT, but the Unitedt&aas a signatory to the NPT, has a
solemn responsibility not only to discourage pestition by others, but to refrain from
assisting other states' nuclear weapons prograanynvay. The current proposal would
breach this central provision of the treaty.

The administration has tried to downplay these goiny emphasizing the strategic
advantages of partnership with India. Administmatiofficials contend that failure to

accede to India on the nuclear issues would thng&ie whole arrangement. Yet, India's
Foreign Secretary recently acknowledged that tta oy not get by the Congress and
this would not affect closer ties with the Unitetat®s. The main point is that our
strategic interest dictates that we should notadsour nonproliferation policy and our

Treaty obligations. To do so would only enfeeble case against NPT violators.

Sincerely,*

Thomas Cochran, Director of the Natural Resourdems® Council Nuclear Program

Victor Gilinsky, energy consultant, former U.S. Near Regulatory Commissioner

John Holum, former Director of the U.S. Arms Cohtand Disarmament Agency and
Under Secretary of State for Arms Control and Imaéional Security Affairs

Daryl Kimball, executive director, Arms Control Assation

Christopher Paine, senior analyst, Nuclear ProgNemral Resource Defense Council



George Perkovich, Director of the Nonproliferati®rogram, The Carnegie Endowment

Henry S. Rowen, Senior Fellow, The Hoover InstadnfiMember, President Bush’s Iraqi
WMD Commission, former Assistant Secretary of DefgnChairman of the
National Intelligence Council, President of the A Corporation

Lawrence Scheinman, Center for Nonproliferationd&ts, former Assistant Director for
Nonproliferation, U.S. Arms Control and DisarmamaAgency

Henry Sokolski, executive director, The Nonprokfeton Policy Education Center,
former Deputy for Nonproliferation Policy in the pertment of Defense

Leonard Weiss, advisor, Lawrence Livermore Natidredoratory, former staff director,
U.S. Senate Governmental Affairs Committee

* Any inquiries regarding this letter should beedited to The Nonproliferation Policy
Education Center, 703-271-9852, npec@npec-web.org



APPENDIX 1

Questions for the Record Submitted to
Secretary of State Condoleezza Rice by
Senator Richard Lugar (#20)

Senate Foreign Relations Committee April 5, 2006

Question: Secretary Rice, in November 2005, W&epgh stated that "We will also need
to ensure that any cooperation is fully consisteitt U.S. obligations under the NPT not
to 'in any way' assist India's nuclear weapons narogand with provisions of U.S. law."

Could you please provide this Committee with a legelysis that sets forth a detailed
examination by the State Department establishireg tlothing the Administration is

undertaking regarding changes to U.S. law, an diaepo the Nuclear Suppliers Group
Guidelines for India, or any exports of nuclear enal or reactors to India from the
United States, or from other nations as a result.8f policy and legal changes for India,
would in any way assist India's nuclear weapongyam or in anyway break U.S.

obligations under the NPT?

Answer: Under this Initiative, all nuclear transfdrom the United States to India will be
subject to IAEA safeguards. These safeguards wilbpplied to any source or special
nuclear material transferred to India and to anyre® or special nuclear "used in or
produced through the use of" material or equipnemtsferred to India. The application
of IAEA safeguards is designed to ensure that UOrigin nuclear items remain

exclusively on the civil side of the Indian nuclgamogram and do not in any way
contribute to India’'s military nuclear program. pliementation of an Additional Protocol
is designed to give further assurance of this. Uidgcle | of the NPT, nuclear-weapon

states such as the United States undertake, ihger"a. . not in any way to assist,

encourage, or induce any non-nuclear weapon Siateahufacture or otherwise acquire
nuclear weapons or other nuclear explosive devices.

Under Article 11I(2) of the NPT, all state partiaadertake not to provide certain nuclear
material and equipment to any non-nuclear weapate $tvhich includes non-parties) for
peaceful purposes unless the nuclear material beilsubject to safeguards. The NPT
does not treat peaceful nuclear cooperation unafegsards as assisting a non-nuclear
weapon state to manufacture nuclear weapons. Sadigif Article 111(2) establishes the
basis under which NPT parties may engage in nuateaperation with safeguarded
facilities in countries that are not parties andnid have full-scope safeguards. In The
Nuclear Non-Proliferation Treaty (the leading treaton the negotiation of the NPT),
Mohamed Shaker reached the same conclusion: "Alaroskind of international nuclear
assistance is potentially useful to a nuclear-wagpogram. However, the application of
safeguards to all peaceful nuclear assistancertennolear weapon States, as required by
Article 1ll, provides a means to establish and ityathe peaceful purposes of most
international nuclear assistance.”



This conclusion is also supported by the practicthe parties to the NPT. The U.S. and
Canada engaged in nuclear cooperation with Indiaréeind after the NPT entered into
force. The supply of fuel under facility-specifitNFCIRC/66) safeguards agreements
was understood to satisfy our obligations under W&T. Even after India's 1974

detonation, fuel was provided to India's safeguardarapur reactors by the United
States, France, and Russia. Such fuel supply wdsrstood to be consistent with the
NPT. The Nuclear Suppliers Group did not make thipal decision to adopt full-scope

safeguards as a condition of supply until 1992eotihg the fact that nuclear supply to a
country without full-scope safeguards was not goiddd under the NPT.

The argument that foreign fuel supply could allowdia to devote its domestic uranium
substantially or even exclusively to its weaporegpam, should India so desire, does not
change this legal conclusion. As previously noteothing in the NPT, its negotiating
history, or the practice of the parties supporesribtion that fuel supply to safeguarded
reactors for peaceful purposes could be constrgethssisting in the manufacture of
nuclear weapons" for purposes of Article I. Nucleeterial and equipment exported by
the U.S. to safeguarded activities would not beolved in any stage of the process of
manufacturing nuclear weapons. In essence, nuctegveration under safeguards does
not fundamentally differ from other forms of energyoperation (e.g., oil supply, clean
coal technology, alternative fuels). All such enemsgsistance would arguably relieve
India of its reliance on domestic uranium for eneqgoduction. Yet such energy
assistance clearly could not be viewed as assistidig in the manufacture of nuclear
weapons.



APPENDIX 2

Analysis of Secretary of State Rice’s Answer to Sator Lugar on the U.S.-India
Nuclear Deal and Article | of the NPT

By Christopher Paine and Henry Sokolski

The Senate Foreign Relations Committee posed tbstign to the Executive Branch:
Does the proposed US-India nuclear deal violatdNtindear Nonproliferation Treaty
(NPT)? The question arises because the Articleh®@NPT prohibits members "in any
way to assist, encourage, or induce any non-nugteapon State to manufacture or
otherwise acquire nuclear weapons or other nuebgalosive devices," and Article IX
stipulates that, “for the purposes of this Treatypuclear-weapon State is one which has
manufactured and exploded a nuclear weapon or atieear explosive device prior to
January 1, 1967.” India is not one of these statkerefore, in implementing Article |,
the United States is legally obliged to conducp#saceful nuclear trade with India with
all the care and prudence that it would exercisgamying out nuclear trade with a non-
nuclear weapon state. This is not an impossiblédget over. It simply means that the
United States must propose, and India must acoegasures which ensure that U.S.
nuclear fuel and equipment do not in any way a$siia in the manufacture of nuclear
weapons.

Secretary of State Rice’s response to Senator lsigaestion cites the history of U.S.
nuclear exports to India under facility-specifidegpiards, asserting that "the U.S. and
Canada engaged in nuclear cooperation with Indiaréend after the NPT entered into
force," and that "the supply of fuel under facHggecific (INFCIRC/66) safeguards
agreements was understood to satisfy our obligatiorder the NPT." This statement is
grossly misleading, as India actually violated s&feguards agreements on both the
Canadian supplied CIRUS reactor and U.S.-supplea/yr water and used these foreign-
supplied items to make the plutonium for its finsiclear bomb. No one now argues that
this course of conduct was legal on India's partl & was precisely the occurrence of
these abuses of facility specific safeguards tedttb the requirements in U.S. law
favoring full-scope safeguards as a condition g@ipdy

Yet another misleading part of the Secretary’'s amndw Senator Lugar is her citation of
the NPT expert Dr. Shaker that “the applicationsafeguards to all peaceful nuclear
assistance to non-nuclear weapon States, as rdduwrdrticle Ill, provides a means to
establish and clarify the peaceful purposes of nmtstnational nuclear assistance.” The
Secretary cites this passage in an attempt to atgiesending nuclear goods to a state
that does not have all of its nuclear facilitiesl@nsafeguards but has a nuclear weapons
programs in no way violates Article I. Unfortuelgt the passage of Dr. Shaker’s that
the Secretary tries to use is one that actuallgrsefo nuclear aid sent under full-scope
safeguards, something the U.S. is not proposimptwith India.

Secretary Rice continues in this vein, assertiggeh after India's 1974 detonation, fuel
was provided to India's safeguarded Tarapur remdigrthe United States, France, and



Russia. Such fuel supply was understood to be stmmdi with the NPT." Actually,
hundreds of members of Congress, of both partiesg wpposed to continuing the supply
of U.S. fuel to the Tarapur reactors precisely beeahey believed full-scope safeguards
in non-weapons states are required to faithfullyycaut the U.S. NPT obligation under
Article 1. President Carter was only able to sérel after the 1974 test by Executive
Order since the U.S. Nuclear Regulatory Commissgdased to approve the exports on
nonproliferation grounds. The House overwhelmintedan 1980 to block the President
from making any further shipments, again on nonfa@tion grounds. The Senate
allowed the shipment but only by one vote.

Then there is the Secretary’s misleading attemphnedogize India's conventional energy
imports with the supply of uranium and or enricluednium fuel. India's proven uranium
resources are limited, and so are its enrichmgpaitmhities. While electricity generation
fueled by conventional energy imports -- oil and gacan in principle replace India’s
indigenous power reactors fueled with natural wnamithis substitution is limited by
India's reactor capacity, currently only about 3Q@W, a small fraction of India's
electricity generation and a tiny fraction of itgecall energy consumption. Moreover,
climate change considerations dictate that anyeas®s in non-nuclear energy imports --
such as natural gas, wind-power, and solar, betddvio displacing dirty coal-fired
power plants, not nuclear plants. Such a pervewsstisution would undermine a
principle rationale offered for undertaking US-ladinuclear cooperation in the first
place, and therefore amounts to a mere legaletag point rather than a description of
a real world alternative.

More important, conventional energy supplies obsipucannot substitute for the
Separative Work (SWU) component of enriched uraniimfuture Indian nuclear
weapons, such as the highly-enriched components@btage thermonuclear weapons.
Here the importation of foreign-supplied SWU's,the form of imported LEU fuel, is
critical in relieving India's small centrifuge cdgiéty of meeting the fuel requirement for
Tarapur and the new Russian-supplied reactorsfandny other large LWR's that the
U.S. and other Western vendors might supply infikere. LEU at 5% U-235 represents
about 70% of the separative work required to geteapons grade uranium, so any LEU
imports represent a huge potential displacemefutafe Indian SWU's into the military
sector.

Under the proposed agreement, all of India’s cuaresrd future enrichment could be
channeled into the nuclear weapons program, thedbarly aiding India in the

manufacture of higher-yield-to-volume (or yieldweight) thermonuclear weapons
suitable for long range missile delivery, and viimlg the U.S. obligation under Article |

of the NPT. Highly Enriched Uranium (HEU) compoteran be traded-off against
lithium-deuteride in the secondary thermonucleagstof nuclear weapons to improve
the nuclear yield-to-volume ratio, or substitutemt hatural uranium components to
improve nuclear yield-to-weight. HEU can also bshianed into narrow diameter and
extremely robust gun-type weapons for use in nuclkdillery shells and earth

penetrating tactical weapons. Such HEU gun-typepaes can be developed with a high
degree of assurance that they will detonate witlpolor nuclear explosive testing. HEU



metal is a more stable, less radioactive, and etsi@achine material than plutonium
metal, and therefore its use may be preferred itaicetypes of nuclear weapons or
components.

One way to guard against this potential (and faabke) U.S. violation of the NPT

would be to insist on placing India's uranium emment capacity under IAEA peaceful
use inspections. This could result in an importeshelent civil LEU fuel cycle that the

United States could legitimately claim did not figg SWU's for use in the military

sector. India would rely on its domestic sourcesi@nium and heavy water to feed its
plutonium production reactors for weapons, andingmrted uranium and LEU to bridge
the uranium fuel gap in the civilian sector, thgre&beating a meaningful separation of
sorts. LEU imports would no longer implicate thelitary sector, and any foreign

suppliers of natural uranium concentrate, such @strAlia and Canada, would obviously
require that their exports be provided under pedaefe inspections, and any plutonium
subsequently produced or separated from this uramould likewise have to remain

under international inspections.

Again, neither imported natural uranium nor LEU acgnparable to displacement with
non-nuclear fuels. The latter could enable Indiaxtpand its nuclear arsenal loaty at
the expense of slower or no growth in its civil nuclear prograwhile natural uranium
and LEU imports would allow India to do both— exgdaits nuclear weapons arsenal
while also enjoying the benefits of peaceful ciuiiclear cooperation. — the very outcome
that the NPT was devised to prevent.

In previous answers to Congressional questionsState Department has not denied the
possibility that imported nuclear fuel could frege-india’s fissile material production
capacity, but instead has asserted that “the gradvthdia’s nuclear [bomb] program is
evidently not constrained by access to naturaliumari That assertion is true only as
long as India does not bear the burden of meetsgatural uranium feed requirements
for LEU fuel enrichment or a vastly expanded powergram of the sort India officials
are projecting from its domestic uranium resources.

This point is easiest to see in the case of LEltakes about 8.5 kilograms of natural
uranium feed to produce 1 kilogram of 4.5 % ennitfleEU) fuel, or 8.5 metric tons of

natural uranium feed for every ton of LEU, assuntimg uranium waste stream (“tails”)
contains 0.2 % U-235 (India’s centrifuge capabititpy well be less efficient). A typical

initial core loading for a 1000 MW light-water reacis on the order of 90 tons of LEU,
implying a requirement for about 800 tons of ndturanium feed. Alternatively, that

same amount of feed could also support productiamuwghly 4,250 kilograms of 92%

enriched weapons-usable uranium, enough to fabramathe order of 400 twenty-kiloton
pure fission implosion weapons. Ongoing LEU rafgelrequirements (20 tons per
reactor/yr) have a natural uranium feed componénit7® metric tons, sufficient to

support production of about 90 weapons per year.

A similar tradeoff exists between the natural wmamifuel requirements for India’s heavy
water reactors operating under safeguards, anduptiod of weapons stockpile



plutonium in similar reactors that are not unddegaards. It has been reported that
India only produces 300 tons of domestic naturahium annually and consumes 450
tons (300 in its power reactors and another 158 tonts military facilities). India has
been making up the difference by relying on stdekbidomestic uranium, which is
projected to run out within a year. Clearly, anyUexport of natural uranium or of LEU
to India would be of immediate use to free up liiamited enrichment and natural
uranium production capabilities and would necefsdnelp bolster India’s nuclear
military potential.

Given this problem, another means by which the ééh&tates could help guard against
indirectly assisting India’s nuclear weapons pragtarough nuclear fuel exports would
be to insist that India join the five original neal weapon states in halting the production
of fissile material for weapons purposes. This ddag¢ accomplished through a unilateral
India production cutoff, a multilateral fissile mhaction cutoff arrangement, or a global
treaty banning fissile material production for weap purposes.

Why belabor all these points? The Administratitminas that the India deal constitutes a
new model of how to promote nuclear nonprolifenatiolt is difficult to see how the
India deal can serve this purpose if it violates HPT’s most central provision — not to
assist in any way, directly or indirectly, the weap activities of any state that did not
explode a nuclear device prior to the NPT’s comgtein 1968. Certainly, it would
seem fantastic for the Administration to use thearguments it made in its answer to
Senator Lugar to assert that safeguarded nuclgartsxto Iran should be viewed as if
they were merely the export of oil or gas. Thesomawhy is that until Iran comes clean
with the IAEA, it is reasonable to fear that suath might be of material assistance. to a
secret parallel Iranian nuclear weapons programf arminimum free-up other domestic
nuclear resources for use in such a program Th€& &Rl Nuclear Suppliers Group
regimes recognize this problem; the Indian nualiesl does not.

This deal reduces the US government to the imgdisind awkward position of arguing
that India should enjoy nuclear cooperation withaueaningful conditions and
safeguards because its past acts of nuclear deceptd defiance have already succeeded
in producing an Indian arsenal, while Iran mustdemied even the most intensively
safeguarded use of enrichment technology for pahgefrposes because its efforts to
evade the NPT and international norms have fadeoktr fruit. A suit of rules designed
to be worn by all can not long endure such egreggmustom-tailoring. At a minimum,
considerably more must be done to ensure that d#aucooperation does not “in any
way assist” India in the manufacture of nuclear poges. If the Executive Branch fails to
honor this U.S. NPT obligation, then Congress mdosto in its stead.



